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SUPERTOR COURYT OF WASHINGTON FOR YAKIMA COUNTY

NEIGHBORS FOR RESPONSIBLE
DEVELOPMENT, & Washington non-
profit corporation,

Petitioner, No. 02 2 02689 2

MEMORANDUM DECISION

Y5,

)
)
)
)
)
)
)
)
CITY OF YAKIMA, a political subdivision )
of the State of Washington and CONGDON )
ORCJIARDS, INC., CONGDON )
DEVELOPMENT COMPANY, LLC. and )
WESTHOME, LLC,, )
)

)

)

)

)

)

)

Respondents,
and

WAL-MART STORES, INC.,

Intervenor.
NTRODUCTION

This action was instituted in September 2002 when the petitioner (NFRID) filed an appeal
from the rezone of the Congdon Orchards, Inc. (Congdon) property pursuant to the Land Use
Petition Act (Chapter 36.70C RCW)!. The undersigned was assigned to this case on August 24,
2004. The parties agreed to a stipulated sc;heduling arder after a March 3, 2005 status conference

at which the parties conscpted to adjudicate any claims for declaratory judgment relief relating to

' Hereaficr LUPA.
MEMQOQRANDUM DECISION - 1
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the development agreement between the City of Yakima and Congdon before resolving or
adjudicating any claims asserted pursuant to LUPA. On May 10, 2005 the court heard oral
argument op NFRD's claim challenging the development agreement and on Con gdon’s assertion
of rights under the development agresment. On May 25, 2005 the .court issued its memorandum
decision uphoiding the development agrecment and based upon that memorandum decision
entered its order regarding the development agreement on June 23, 2003.

On September 16, 2003 the parties presented oral argument on the LUPA appeal of
NFRD regarding NFRD's contentions that the rezone process was fatally flawed. The court
thereafter expended considerable effort in and around its other pressing business to review the

entire record, the declarations and the extensive briefing by all parties.
DISCUSSION

1. Tssues Presented. NIFRD raises six broad points of contention on appeal. It
contends the City of Yakima engaged in an unlawful procedure and failed to follow its
prescribed process; that Ordinance No. 2002-45 (the rezone ordinance) 1s inconsistent with the
comptehensive plan amendment; that Ordinance No. 2002-45 is inconsistent with the urban area
zoning ordinance; that Ordinance No. 2002-45 is an illegal “contract rezone”; that the City of
Yakima violated provisions of the State Environmental Poliey Act (SEPA) in processing and
deciding the rezone application; and that the City of Yakima violated the appearance of faimess
doctrine and the procedural due process i ghts of the greater Yakima community.

2. Factual Background, Congdon owns certain real property between South 720

Avenue and South 48™ Avenue, west to east, and Midvale/Arlington Avenues to West
Washington Avenue, north 10 south, totaling approximately 725 acres. The land has historically
been uscd primarily for agriculture and farming. Congdon’s warehouse and packing facilities are
located in the central porlion of the property and Congdon Castle or west home, sits in the
protected central ridge area. |

Congdon properties and all bordering properties have historically been zoned for low
density residential neighborhoods, sither suburban residential (SR) or single family residential
(R-1). To the north of Congdon the properties are zotied R-1 or single family residential; to the

east of Congdon the properties arc zoned R-1, R-2, R-3 and M-1 for duplex and single family

MEMORANDUM DECISION - 2
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residential/industrial. To the west of Congdon the adjoining propertics are zoned R-1, or single
family residential, and to the south the adjoining propetties are zoned SR and R-1 single family
residential? Tn the 1990s and early 2000s, the Congdon orchard area of Yakima County grew
significantly in both residential andl commercial development so both the city and Congdon
began planning for fumre development of the Congdon property.

In 2000 Congdon and the city entered into discussions regarding how the Congdoen
property could best be developed over the next several years. On May 15, 2001 the initial stage
of negotiation and agreement between the city und Congdon resulted in the execution of 2
memorandum of understanding which led 1o the Congdon property being anmexed to the city n
July and August 2001, In October 2001 the city adopted certain amendments to its
comprehensive plun relating to the futnre development of the Congdon pmpm’ty.3 On
November 20, 2001 the city and Congdon cntered into a development agreement to provide for
the vesting of certain property rights for the future development of the Congdon property. On or
about January 10, 2002 Congdon submitted its application to rezone s property and filed an
environmenta! checklist. On March 5, 2002 the City of Yakima issued a Determination of Non-
Significance (DNS) regarding Congdon’s rezone application. No administrative appeal was filed
by anyone pertaiming to the DNS. On March 14, 2002 and April 15, 2002 hearing examiner Phil
Lamb conducted public hearings on the Congdon rezone application. The hearings were open to
all members of the public, including members of the NFRD. On April 30, 2002 the hearing
exarniner issued his recommendation regarding the rezone application and recommended
approval of the rezone application contingent upon the adoption of several significant conditions
including buffering, street improvements, strect closures, roadway terminations, physical barrier
buffers, incrcased open space requIreInents and lighting regtrictions.

After considering the hearng examiner recommendations the City of Yakima remanded
the matter back to the hearing examiner for additional hearings Tegarding the proposed
conditions so the hearing examiner conducted the third day of public hearings on June 24, 2002.
On fuly 9, 2002 the heanmg examiner issued a 46 page revised recommendation. On July 30,
20072 the Yakima City Councii concluded the presumptive lighting and open space requirements

for tracts D and E of the rezone application were not appropriate and should await specific

? See finding of facl number 6 of the hearing cxaminer’s revised recommendation, pages 3 through 6, for a more
detatied description of the characteristics of the 725 acres which was the subject of the Congden rezonc application.
3 (ydinanee No. 2001-56 discnssed herein below.

MEMORANDUM DECISION - 3
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project application. The City Council also voted ta subject al) future project applications of the
Congdon propetties to SEPA review regardless of size and to subject Class 1 permitted uses to
the level of review normally associated with Class 5 uses. Otherwise, the council affirmed the
hearing examiner’s revised recommendations approving the rezope and on August 20, 2002
approved Ordinance 2002-45 implementing the Congdon Tezone.

 parallel to this procecding was the appeal of Ordinance 2001-56 approving the expansion
of the arterial commercial and industrial 1and use designations on certain portions of the
Congdon property to the Eastern Washington Growth Management Tearings Board (GMHB).
On Decentber 5, 2002 the GMHB issued a final decision and order relating to NFRD’s appcal of
Ordinance 2001-56, invalidating the ordinance regarding the future land usc designation becausc
of the city’s failure to propetly provide for public participation and public nutice pursuant to
ROW 36.70A.035 and RCW 16.70A.140. Motrcover, because the ity did not act in accordance
with the GMHB dictate, on or about May 19, 2003 the GMHB issucd an order on continued hon-
compliance and continued invalidity and on November 5, 2004 issucd a second order on non-
compliance, finding that the city had failed to take any action to achieve compliance as required
by its final decision and order dated December 5, 2005 and the order on continued non-
compliance dated May 19, 2003. The GMIB, therefore, ordered the city to repeal Ordinance
Na. 2001-56 within 30 days. On December 14, 2004 the Yakima City Council adopted
Ordinance 2004-88, repealing Ordinance 200) -56.

Tn September 2002 NIRD filed their appeal concerning the rezone of the Congdon
propetty.

3. Standard of Review. The Land Use Petition Act (LUPA)is the exclugive means
by which to obtain 2 judicial review of a land use decision. RCW 36.70C.030. A land usc
decision is defined as a final determination by a local jurisdiction’s body or officer with the
highest level of authority 10 make the determination, RCW 36.70C.020(1). In rcvieWing the
land use decision the court must apply the standafds aet forth in RCW 36.70C.130, which
provide:

“(1) The superior court, acting without a jury, shall raview the record and such
supplemental evidence a8 is permitted under RCW 36.70C.120. The court may grant
velief only if the party seelang relief as carried the burden of establishing that one of the
standards set forth in (a) through (f) of this subsection has been met. The standards are:

MEMORANDUM DECISION - 4
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{a) the body or officer that made the land use decision engaged in unlawful
procedure or failed to follow a prescribed process, unless the crror was
harmnless;

(b) the land use decision 18 an €roneOus interpretation of the law, afler allowing
for such deference as is due the construction of a law by a local jurisdiction
with ¢xpertise;

(¢) the land use decision 15 not supporied by evidence that is substantial when
viewed in light of the whole record before the court;

(d) the land use decision is a clearly erroneous application of the law to the tacts;

(¢) the land use deeision is outside the authority or jurisdiction of the body or
officer making the decision, or '

() the land use decision vi olates the constitutional rights of the party secking
reliell

(2) In order to grant reliel ander this chapter, it is not necessary for the court to find that
the local jurisdiction engaged in arbitrary and capricious conduct. A grant of relief by
itself may not be deemed to establish liahility for monetary damages ot compensation.”

The party seeking relief from the land use decision has the burden of meeting one of these six

standards for granting relief by a preponderance of the evidence. Pinecrest Homeowners v.

Colninger & Associates, 151 Wn.2d 279, 288 (2004).

4. Degision.

a. Whether the City of Yakima engaged in unlawful procedure and failed to follow

prescribed progesses? NFRD's first contention is that the City of Yakima failed to follow its

prescribed processes and therefore engaged in unlawful procedures in adopting their rezone.
NFRD contends the improper processes sollowed included the city council improperly adopting
and modifying conditions in the context of a closed record hearing; that they lacked the authority
to mnodify the text, standards and procedures in the context of a zoning map amendment; that the
City of Yakima failed to potify or engage in formal consultation with the Washington State
Department of Transportation Aviation Division and the Yakima Air Terminal as required by
RCW 36.78.510 and RCW 36.70.547; and that the public was improperly precluded from
proposing, discussing or commenting on either the airport éafety overlay issues or mitigational
alternatives, |

First, NFRD asserts the City of Yakima City Council did not have the aﬁthorily to modity
or further condition the application for the rezone without notice or an opportunity to comment
being afforded to the public. Here, the council modified the hearing examiner’s revised

recommendations in a public meeting (as opposed to a public hearing) and eliminated

MEMORANDUM DECISION - 5
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compatibility conditions 4.3 and 5.4 regarding the limitation vn outdoor lighting to 50,000
lumens per nel acre, eliminated the requirement of landscaping and impervious coverage
conditions 4.4 and 5.5 in the establishment of open space/landscaping requirement of 10% of
parking area, modificd the environmental review standards and procedures with regard to tracts
D and E of the rezone property and modilied the project review standards applicable to proposals
within tracts D and E.

v akima Municipal Code (YMC) 15.23.030(F) states:

“F Action by the legislative body. Upon receipt of the hearing gxaminer’s
recommendation on a proposed rezone, the legislative body shall hold a public meeting
and affirm or reject the hearing examiner’s decision.

The legislative body shall conduct its own public hearing when it rejects the
recommendation of the hearing examiner ot desires additional public testimmony. Notice
of the public hearing shall be given in the manner set forth in section 15.1 1.080. In either
case, the {indings of the legislative body shall include the considerations established in
subsection (B) of this section.”

NFRD contends the city’s actions in modifying the bearing cxaminer’s revised recommendations
violates qualitative due process notice requirements because neither the plaintiff nor the public al
large was afforded the opportunity after due notice to make comment or provide input when the
city “rejected” the recommendation of the hearing examiner. NFRD further contends the city
council exacerbated the problem in the closed recotd hearing by revising the review standards
applicable to environmental review and project permit application and by in effcct proposing a
Congdon overlay zone and that they did not have the authority o change or modify the zoning
district text or development standards in the context of a zoning map amendment.

That is not correct. The city did not reject the heuring examiner’s revised
recommendations. Rather, specitically, Ordinance No. 2002-45 affirmed the héarin g examiner’s
revised recommendation atter remand subject to making modifications, for which the city made
detailed findings and conc]ﬁsions. Nothing in YMC 15.23.030(F) precludes the Yakima City
Council from somehow imposing further conditions on a rezone application during the public
meeting when it considers the recommendation of the hearing examiner. The Yakima City
council retains full decision-making authority with regard to rezone applications and may

substitute its judgment for that of the hearing examiner on any issue. Marapatha Mining, Inc. v.

Pierce County, 539 Wn.App. 795, 801 (1990). Here, the council affirmed the heanng examiner’s

MEMORANDUM DECISION - 6
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recommendations with conditions, except for those conditions that it rejected and/or imposed by
its own judgment. The Yakmma City Council did not jmproperly adopt and/or modify conditions
at the public meeting nor did it fail to follow ils own procedures,

Next, NFRD argaes the City of Yakima cfred hacause it made text amendments to the
zoning ordinance in the contexl of a zohing map ::at.mendment,4 Here, NFRD contends Congdon
sought the zoning map changes to specific and established soning districts such as the central
business district support, light industrial and multi-family residential, and that the apphication
contained no conditions or mitigation measures. ERased on the evidence the hearing examiner
derermined that there were serious deficiencies in information and analysis, exposed adverse
impacts and compoundability 1ssues, and that as a result thereof, the zoning map amendment as
proposed did not conform to either the comprchensive plan or the intent of the Urban Area
Zoning Ordinance unless modified. NFRD contends the hearing examiner’s modifications
rcpreéented amendments to the text, standards, ﬁrocedm’as or other provisions for the gstablished
zoning districts which could only be implemented through the text amendment procedures of
YMC 15.23.020 and that he therefore exceeded his authority to establish and impose new
development standards and procedures in the context of the zoning map amendment. Congdon
argucs that NFRD's claims are meritless bacauS;: the hearing examiner specifically has the
authority (o make writien recommendations to approve, approve with conditions or deny the
proposed rezone and that the hearing cxaminer’s findings, conclusions and recommendations
comport with his anthurity to approve the propc}sed rezoﬁa with conditions. ‘The hearing
exatiner’s conclusions indicate the proposed rézcmes for tracts B through F as modified by hus
recommended conditions conform to the goals and policies of the Yakima urban area
comprehensive plap and to the intent of the Yakima urban area zoning ordinance and that with
the proposed mitigation the property 18 suitablé for uses permitted in the proposed zones.

While nobody has argued sﬁcciﬂcally what the difference between a text amendment and
a zoning map amendment is, it appears to the court text amendments deal with the specific
district intent statements for cach zoning dstrict as described in YMC 15.03.030, or the
permitted land uses allowed in each zoning district pursuant to Chapter 15.04 YMC, nota

change in the zoning map of the various zoning districts as adopted pursuant to YMC 15.03.040.

4 gag YMC 15.23.020. Text Amendmenls (YMC 15.23.020) may be initiated anly by the lcgislative body of the city
{the city council) or the regional planuing copnmission.. Zoning map amendments are made pursuant 1© YMC
15.23.030.

MEMORANDUM DECISION - 7



10/268/2005 1600 IFAY fax. central. sefdorsey. com

/2008 . + Fan I
Sent By: Kittitas County SUPington 3 509 933 8223; Oct-26-05 3:22PM; Pgiﬂgj?:ﬂa
" 1

Accordingly, the conditions imposed by the hcariﬁg cxaminer and adopted by the Yakima City
Counci) and/or imposed by the Yakima City Couneil appear to ensure that the Zoning map
application of Congdon conforms to the inlent uf;cach zoning district proposed in the application
and that the conditions are not, therefore, chmgin:g the text of those districts, To the contrary,
the conditions are cnabling the zoning map amendment application to conform to the intent of
the Yakima Utban Arca Zoning Ordinance as weﬁ as the goals and policies of the Yakima Urban
Area Comprehensive Plan, The city counctl, theni‘cforc, did not ert in affirming the hearing
examiner’s recommendations as modified. .

NERD also alleges the City of Yakima failed to notify or engage in formal consultation
with the Washington State Department of Tmnspiurta.tiun Aviation Division and Yakima Air
Perminal as required by RCW 36.70A.510 and RCW 36.70.547. Bocause Congdon Orchards
property lies within the atrport safety overlay (ASO) for the Yakima Air Terminal, a general
aviation airport, RCW 36.70A.510 and RCW 36.70.547 require the city to, through 1ts
comprehensive plan and development regulations, discourage the siting of incompatible uses
adjacent to such general aviation airport. Adoption of plans and regulations may only be made
or amended after Tormal consultation with the aﬁpoﬂ' owners and managers, private airport
operators, pilots, ports and the Aviation 'Divisinﬁ of the Department of Transportation and all
proposed and adopted plans and regulations shall be filed with the Aviation Division of the
Department of Transportation within a reasonahf]e time after release for pubhc considcfation and
comment, RCW 36,70.5347. | |

The city council dealt with the Airport Safety Overlay regulations in Section IVB. of
Ordinance 2002-45 and concluded, based on thé evidence, specifically Exhibit H-218B, that 1l was
addressing the requirements of the statutes and Ethc ordinance.” NFRD's complaint concermng,
the ASO deals with Growth Management Act nfntice procedures in general and not the rezonc
application specifically. It 1s the court’s opinion that the City of Yakima and Congdon pursuant
to Ordinance 2002-45 TV .13, adequately addrt:sécd and imposed the appropriate conditions
concerning the Airport Safety Overlay zone 0 Ensure gompliance therewith.

b. Whether Ordinance Nu, 2002-45 is inconsistent with the Urhan Area

Comprehensive Plan or the Urban Arca Zoning Ordinance. The crux of NFRD’s appcal Tests

5 11 iz noted the GMHB in its (ina decision and order dited December 3, 2002 noted thal the Jetter of May 24, 2001
(the city's Exhibit H-21B) neither satisfies nor substitutes for the statutory requirements of RCW 36.70A.510 or
ROW 36.70.547 and that the City of Yakima's fuilure 16 comply with those statulés wis clearly ctroneous,

MEMORANDUM DECISION - 8
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with its asscrtion that beeause the CDngdun remﬁc was presumably premised on the validity of
the underlying comprehensive plan amandment (Ordmame No. 2001-56), which served as a
substitute for specific proof regarding ohan ged circumstances, suitability of property for
proposed uses, and compatibility with dd_] acent land uses and public need, that the invalidation of
Ordinance No. 2001-56 by GMITB and its subsequent repeal by Ordinance 2004-88 caused the
house of cards on which the Congdon ré:ézcnc was bhased to crumble.

Ordinance No. 2001-36 amendca the Yakimu Urban Area Comprehensive Plan based on
Congdon’s request Lhat approximately 38 actes of property situated north of Nob Hill Boulevard
and south of Midvale/Arhngton bC‘L'Wt::bﬂ South 64% Avenue and South 69" Avenue be
reclassified from high density remdcntml to arterial commercial on the future land use map of the
Yakima Urban Area Comprehensive Plan, that ;ipprole.:llC‘:]y 720 acres of property situated south
of Nob Hill Boulevard generally be:twcan South 64™ Avenuc and South 67" Avenue be
reclassified from neightborhood cumnw;rcml to arterial commercial on the future land use map of
the Yakima Urban Arca Comprehcnsiv;b Plan; abd that approximately 39 acres of property
located north of West Washington Ave,fnue and west of South 48" Avenue be reclassified from
medium density residential to industridl on the lemra land usc map of the Yakima Urban Area
Comprehensive Plan. '

Congdon argued at the rezone bearmgs that the zoning map changes it sought were
consistent with and implemented the cnrnpx ehenswe plan effectuating the policies of the Y akima
Urban Area Comprehensive Plan and 1t=-. future 1and use map. NFRI) contends the hearing
cxaminer made a similar assumption m rcwcwmg the hearing examiner’s revised
recommendations. It is noteworthy tha he.:mng exanminer did not rely on Congdon’s argament
that the comprehensive plan ame11qunts to the future land use map determined the outcome of
the rezone application. To the c:ontrar':y, at pugb 15 of his revised recommendations the hearing

 examiner points out the argument 18 ﬂawcd that he needed to review not ouly the comprehensive
plan and the future land usc map but also all of the evidence presented and apply the standards
set forth in YMC 15.23.030(E). In f:u;:t, the huamn_:E, examniner made an exhaustive review of the
evidence presented to him before dct§m1'1111111 g that the rezone if properly conditioned, complied
with the Yakima Urban Area Cmnpreghens-ive Plan and the standards sct forth in YMC
15.23.030(E). He slated at page 20—251 of his revised recommendation:

MEMORANDUM DECISION -
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“(Jltimately, substantial évidence must support the land uge decision.

The zoning ordinance deﬁnes the intent of cach zoning district and indicates that
distinctions between each district are significant, are based on the comprehensive plan,
and are intended as a guide to admiinistration and interpretation of the zoning ordmance.
(YMC 15.01.030). -j ;

Seven criteria are established, all of which must be considered by the hearing
cxaminer in making a recommendation on a rezone. The seven criteria are the criteria
listed in this section 9 of the recommendation. (YMC 15.23.030(E)). Critcrion 4
requires consideration of : ‘the extent to ' which the proposcd amendments are in
compliance with and/or deviate from the goals and policics as adopted in the Yakima
Urban Arca Comprehensive Plai and the intent of this title.™

The court conciudes the heanng ex amixi‘mf:r considered the comprehensive plan as u whole, not
just Ordinance 2001-43 in evaluating thie rezone applicaliun.ﬁ

In any event the GMHRB in Its ﬁnal decision and order dated December 5, 2002 did
determine that NFRD had “failed to cuhvince the board of any internal inconsistencies in the
¢ity’s comprehensive plap and that theﬁr arguments would effectively bar any amendments to a
comprehensive plan including amendnients to correct an inconsistency.” The GMHB further
concluded that the future land usc nmp;?changesidid not introduce new land uses for the parcels n
guestion and Congdon’s application diﬂ not create any inconsistency with the Yakima Urban
Area Comprehensive Plan.” NFRD d]d not appeal that portion of the GMHB decision to the
Thurston County Supetior Court, and t:;fhe Thurston County Superior Court affirmed GMIIB’s
decision denying Yakima’s motion to ﬂismiss.ﬁ: Res judicata bars NFRD from relitigating any
alleged isgue of inconsistency. Detra){iv. City_mmm,*ml Wn.App. 777, 792 {2004).

Finally, the record before the Héarin g cxaminer certainty indicates he determined there
was substantial evidence to support hié determination to recommend approval of the rezone with

conditions. Substantial evidence is that sufficient quantity of evidence to persuade a fair-minded

person of the truth or correciness of th‘é decision. Schoficld v. Spokane County, 96 Wn.App.

581, 586 (1999). Additionally, the préponem of a rezone necd only demonstrate general

8Tt iz also noted on page 17 of the examiner’s revised récommendation that there are potenlial zones other than R-3
and CRDS which could presumably satisty tie mandates of Lhe comprehensive plan; it i6 not absuiutely necessary
that these rezones be adopted in order to implement the plan, since -2 znd B-2 zoning could likewise be argued as
consistent with these comprehensive plan designations. “The end result is that the heariny exarminer considercd the
vvesrall comprehensive plan and determined g8 one of séyeral criteriz that the evidence presented indicated to him
the rezone application was compatible with the overall Yakima Urban Area Comnprehensive Plun. '

7 Gag final decision and order GMHB for Eadtern Washington, duted Decermber 5, 2002, pages 31 and 32,

¥ Qee order denying Congdon Orchards’ petifion for review and affirming Bastern Washington GMHB, dated
January 3, 2004 and filed February 3,2004.

MEMORANDUM DECISION - 10 -
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conformance with a comprehensive planﬁ. Tugwell v. Kittitas County, 90 Wn.App. 1,9 (1997).
In reviewing the record to determine wh%:ther it sﬁpportsd the findings of the hearing examiner, it
appears the hearing examiner thou ghtfuﬂy and cérefully considered all ctitena for rezones
established by YMC 15.23.030(E) in painstal{ing detail. With respect to public testimony he
noted those few who testified’ in suppuﬁt of the rezone project and those many more who
testified against the rezone. The hearing cxaminér was acutely aware that while many
homeowners wanted to keep the area as:}it iz for open space and aesthetic reasons, most citizens
who complained recognized that the de\f}clopmcnt of the Congdon properties was inevitable and
desirable but protested because of the leﬁck of significant buffering from the more mtense uscs
adjacent to single family ne:ighborhoodg and from commercial aclivities ol the highest intensity.
The hearing examiner also acknowledgéd that many neighbuors complained bitterly about the lack
of notice or contusing nature of the notﬁce which accompanied the 2001 comprehensive plan
amendments and the short notice prior Lo the rezone hearings and that many of the protesting
testimonies and letters addressed the quiestionable notice given them.

Moreover, the hearing cxaminm% noted that in response to the community voice, Congdon
replied by agrecing to increasc sct—buul& and redice building height for R-3 and CBDS zoned
ground adjacent to R-1 developments.

Next, the hearing examiner ccmmdered and determined that the property was suitable for
any type ol urban usc as there was no e.gwdence ;0 the contrary.

Third, the hearing examiner coﬁsidercd the recommendations from intercsted agencies
and departments, wherein he found all ;faganciesf and city departments advised that public services
are available to or may be ccon(ymical]‘%/ cxtendbd to the site and that the rezone would not create
any difficulties for the infrastructure. M ore sp&éiﬂcally, the hearing cxaminer noted the Airport
Safety Overlay zone was not addmssec@ in any signifivant fashion but that the planning division
staff report of the city indicated the prc:é:posal had been reviewed by the airport manager as
required by the provisions in the Urban Area Z@:ming Ordinance concerning airport safety overlay
zone, As discﬁssed above, the record includadﬁa letter from airport manager Bob Clem that the
proposal was consistent with the ASOi The hehring examiner also noted Mr. Carmody’s

objection and vffer of proof, which commccl Df several other ilcms.

? Hither in person or by lclter.
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Fourth, the extent to which the proposed amendments are in compliance with and/or
deviate from the goals and policics as adopted in‘the Yakima Urban Area Comprehensive Plan,

as discussed above, were addressed at iéngth by the hearing examiner.© He noted at page 20:

“Both the comprehensive plan ahd. the zoning ordinance place confidence in the public,

and request public input for those uses which the documents deem less compatible than

others. Tf the language of the comprehensive plap and the zoning ordinanee is to have

meaning, substaniial weight must be put on neighborhood opinion as to compatibility.

That opinion 18 in turn based upon reasonable concems, concerns tniquely within the

purview of the neighbors.” '
The hearing examiner then went on 10 address each tract and determined, except for tract A, that
the proposed zones would be in conflict with the directives ot the comprehensive plan unless
modified. The hearing examiner then ﬁmceeded to create and impose his conditions to meet
what he thought were the concerns addfessed by the neighbors based upon the evidence
prasented and to bring the rezone into Cfmntbnnity with the comprehensive plan and zoning
ordinance.

Fifth, the hearing examiner found the public facilities were adequate to serve the property
or would be dealt with and governed by the terms of the development agreement.

Sixth, the compatibility ol the I’;:’.:EOI’IG with conditions was addressed in combination with
the detailed discussion by the hearing examiner in paragraph 9.4 of his report and is in

compliance with Woodinvillg Water District v. King County, 105 Wn_App. 897, 906 (2001).

Finally, the hearing examiner c@msidered the evidence in light of the 7% criterion, that the
public need exists for the proposed chz{hge. The hearing examiner noted the Congdon ground
had been predominantly zoned SR andéR—l since (e beginning of zoning in Yakima County, that
increased urban development around tfle entire peﬁmeter of the properties as well as recent
changes in the comprehensive plaﬁ 1an§d nse dcéig1lation5 both in 1996 and in 2001, clearly
constitute the requisite change of circufmstanceé, and therefore constitute the public need

justifying this request. Bjamson v. Ki‘:&sap Couﬁtv, 78 Wn.App. 840, 846-847 (1995); Bassani v.

Board of County Commissioners, 70 Wn.App. 389, 392-396, review denied 122 Wn.2d 1027
(1993). He also noted that the com.prehansivc plan clearly details the need or desirability for

additional high density residential housing in the West Valley area and identifies the need for

¥ gge naragraph 9.4.1, pages 15 10 21 of the hiearing examiner’s revised recommrnendation.
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more industrially zoned property. It is d]eui‘ to this court that even though Ordinance 2001-56
was determined to be invalid and subseﬁiuerfltly répealed because of action by the GMHB there
was substantial evidence to suppeort the heaﬁng examiner's determination and the city’s
affirmance thereof that the proposed rczioné was in geﬁera] conformance with the comprehensive
plan and zoning ordinance. o

c. Whether Ordinance 2002 45 is an illegal “contract rezome™. This court has

already determined the validity of the dtve]npmf:nt agreement and will not readdress its reasons
for validation. Suffice it fo say, the devclopmant agreement between Congdon and the city is
valid, hinding and cnforceable and da)eé: not constitute an illegal conlract rezone. State, ex rcl.

Myhre v. City of Spokane, 70 Wn.2d 207 216 (1967). No evidence has been presented to

demonstrate that the development agreememt predetennmed the outcome of the rezone or that the
rezone was arbitrary and unreasonable W]th no E.uquntml relation to the public health, safety,
morals and general welfare ol the L,cnnmumty. To the contrary, t the record amply demonstrates
the rezone decision was supported By célidé:nce independent of the development agreement.

d. Wheiher the City of Vul'{imé violated the provisions of SEPA in processing and

deciding the rezone application. The STF‘A issue is not properly before the court. Pursuant to

RCW 37.70C.060(2)(d), RCW 43.21C, 075(4) ind WAC 197-11-680(3)( ¢ ), a party has

standing to raise a SEPA issne only if the party has cxhausted his or her admnistrative remedies

to the cxtent required by law. State ex 1e] Frlcnd & Rikalo Contractor v. Grays Harbor County,

122 Wn.2d 244, 249 (1993). Failure to ubﬁ available administrative appeal process will result in
the dismissal of the plaintiff’s judicial SLBA appeal. Clean v. City of Spokane, 133 Wn.2d 455,
465 (1997). Here, NFRD or the indi viduai net ghbors prior to the formation of NFRD, failed to

exhanst adnmnistrative remedies. The mly issucfd its SEPA decision, a DNS, on March 5, 2002.
The DNS was appeatable within five dhy@f the devision under YMC 6.88.170. No one filed an
administrative appeal of the DNS w1thm the limitations prescribed. Moreover, NFRD failed to
properly appeal the SEPA detamnnatmn RC‘W 43.21C.075 requires SEPA appeals to be
combined with specific underlying govammcnt action. Deadline for filing a SEPA appeal is
dictated by the line linut for challcngm g ﬂm underlying governmental action with which it is

linked. Summit-Waller Citizen's Assc%ciaﬂion v. Pierce County, 77 Wn.App. 384, 397 (15935).

NFRD never filed an administrative SEPA appeal. Moreover, nowhere in NFRID’s petition for
revicw does NFRD allege a SEPA claim other than to allcge the DNS should have been
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withdrawn because of cvidence gamcrc:ﬁ dl;iring the hearings. NFRD waived all SEPA claims
and is barred from raising any SEPA iséfueé on appeal,

E. Whether the City of Yuk%imﬁ violated the appearance of fairncss doctring and the

procedural due process rights of the corbminity and the procedural due process rights of the

community. NFRD contends the eity sﬁaﬁ“{mamﬁgement acted improperly as an advocate for the
project proponent and failed to diﬁcloseﬁ‘ ex :jwm"tdcom111‘unicatin115 with the quasi-judicial
decision-maker and that the city staff/mianaiﬁgemént failed to provide the hearing examiner and
city council with relevant information ﬁertéininﬁ, to the rezone application. The appearance of
fairness test undet the appearance of ifnrneqq dottrine set {orth m RCW 42.36.010 requires a
showing that “a disinterested person, havmg been apprised of the totality of a [decision-maker’s]
personal interest in a matler being acled upon, [15] rcasonably justified in thinking that partiality

may exist.” Bunko v. City of Puyallup Civil Service Commission, 95 Wn.App. 495, 503 (1999).

In order to prevail on this claim NIFRLD 'jfl'l]'L];St present cvidence of actual or putential bias.

Qrganization to Preserve Agricultural Iiantf:‘l‘s v. Adams County, 128 Wn.2d 869, 890 (1996).

Thus, *“the party asserting a violation c)f." thé: doctrine must produce sufficient evidence

demonstrating bias, such as personal ur pcécunim'y interest on the part of a [decision-maker];
mere speculation is not enough.” ﬂm jg}'g@ NFRD has not presented any evidence that
would cven suggest, must less prove, ttf;a.at imy of the Yakima City Council had a personal or

pecuniary interest in the rezone decision,
| CONCLUSION

Based on foregoing it is thig re‘(i?icvain g court’s determination that the Yakima City
Couneil based its rezone decision on tHe cbnsistc:ncy with the comprehensive plan, changed
circumstances in the area of the rezoneibaéccl upon numerous growth factors, and the specific
seven factors set forth in YMC 15.23.QBDGE). While it is noted that there was considerable, if
not overwhelming public opposition tﬁ thé 1'em‘nc “nei ghborhood upposition alone may not be

the hasis of a land use decision. Iugwdl sum‘a Nevertheless, both the hearing examiner and

the city council, it is apparent, hstened mru,fuﬂy and thoughtfully to the local opposition because
the hearing examincr imposed several .s:m].dﬁmns on ilic rezone to make it conform with the

comprehensive plan and/or planning guals and the city council adopted those conditions, cxcept
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for two, and imposed their own additioiéla.] hliti gétion measures (0 enhance the SCPA and
adminisirative requirements for future ﬁl’ﬂj%ﬂu[ spc:ciﬂc applications in the commercial distriet.
Overall, therc was substantial evidenuu?;to éuppofn the hearing cxaminer’s revised
recommendations and the city council’é afﬁrmatinn, as modified, of the hearing examiner’s
revised recommendations. 1t is also apfmrém from the record the city followed its procedure to
effect its land use decision, did pot exc}éed?its authority, and neither made errors at law nor
erroncously applied the law to the facts%. Tllc court, therefore, affirms the action by the Yakima

City Council in adopting Ordinance 20{)2_45‘

DATED: QOctober 26, 2005.
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